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pl$ if st arflet on@sr th areidls srqyq aeai # at as su anegr a uf uonfterfa 9)%) 
~ 11\1 x=Tall7 ~ q;r ~ ?:TT T'RTIRUT ~ ~ cfix ~ t I 

Any person aggrieved by this Order-In-Appeal may file ari appeal or revision application, as the 
one may be against such order, to the appropriate authority in the following way : 

0 
rt iRalR ql gTRlrvr one 
Revision application to Government of India: 

(1) · ~ i3c'lllC:.-J ~ ~. 1994 cFI" tITTT 3m m ~ 11\1 l=fPwJT cf 6!TT if~ tITTT cnT 
Bl=f-tITTT cf ~~ Y"1't!cJ'5 cf 3IBTITT T'RTIRUT ~ 3ltTR "flftrcr, +ITTc'f ~HcJ'51x, fclrrr '-i?llC"lll, ~ 
fcrwr, 'cl'r~ ~. ~ cfr:r ~. ~ lWf. ~ ~ : 110001 q;r cFI" ~ ~ I 

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit 
Ministry of Finance, Department of R.evenue, 41h Floor, Jeevan Deep Building, Parliament Street, New 
Delhi- 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first 
proviso to sub-section (1) of Section-35 ibid : 

(ii) <lft l=lR cFI" mf.t cf ~ if ~ ~ ~qf.icJ'51x ~ ~ fcnm 'l-JO-:SPllx ?:TT 3R1 cJ'51x-&14 if ?:TT 
fhef +rverit ? qvu? rvsrnt +f 7re el ond gg mf if u ff) +rver+ft it +rveyt if n? us f,sf 
aii? # ant fseff rven+rt # s) met al ufseut a dlut gs )] 
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to 
another factory or from one warehouse to another during the course of processing of the goods in a 
warehouse or in storage whether in a factory or in a warehouse. 
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(p) #pea a ans fpeh rg an dgr if fraffa et y¢ n et ff#fur if gqip sea qc} re u¢ ueurea 
roe a fRae d; rye# # ot ea aet faef reg at egt if fuffnee ? 

(A) In case of rebate of duty of excise on goods exported to any country or territory outside 
India of on excisable material used in the manufacture of the goods which are exported 
to any country or territory outside India. 

(xY) llft ~ cITT 'TfflR ~ w-=rr 1fRTI cTJ ~ (~ m ~ cITT) frm@ fct5m -rrm ~ ITT 1 

(8) In case of goods exported outside India export to Nepal or Bhutan, without payment of 
duty. 

3ffi,i, ~ c/5T ~ ~ * 'TfflR * ~ vjT ~-~ 11R:r c/5T 1lt ~ 3ITT ~ ~ vjT ~ tTTxT ~ 
frun a qaifaa sngad, sifet art ifR it ray ut ate it far arffey (i.2) 1998 err1 109 g1I fgaa fag my gt] 

(c) Credit of any duty allowed to be utilized towards payment of excise duty on final 
products under the provisions of this Act or the Rules made there under and such order 
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109 
of the Finance (No.2) Act, 1998. ==........ Q 

(1) ~ ~ ~ (3M@) f.:ia91c1c11. 2001 cTJ frm9- 9 cTJ 3Rf1IB Fcif.:!Fcft-c'. ~ x-f&:rr ~-8 ri zj ~ ri. 
fa 3net fa anger fa feifas } ft re at fret--oner gad srq)et arr} $) e}-e} ufauit s are) 
~ ~ fct5m vrAT ~ 1\iflcfi fflQT ~ ~-cITT ~ ~ cTJ 3Rf1IB mxr 35-~ ri ~ ~ cTJ 'TfflR cTJ 
~ cTJ ffll?-T -e13ITT-6 ~ c/5T m'c'f ifi m-;ft ~ I 

The above application shall be made in duplicate in Form No. EA-8 as specified under 
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which 
the order sought to be appealed against is communicated and shall be accompanied by 
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a 
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section 
35-EE of CEA, 1944, under Major Head of Account. 

(2) ~ ~ * flTl?-T vrITT ~ ~ ~ C'fruf ~ m ~ cp1'f m-m ~ 200 / -~ 'T@R c/5T v'fR1 3fR 
vfITT fi fl' 1 '< ¢ 9 ~ C'fruf ~ ~ ITT ill 1000 / - c/5T ~ 1f'TI7R c/5T ~ I 

The revision application shall be accompanied by a fee of Rs.200/- where the amount 0 
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more 
than Rupees One Lac. 

f er, qt-dlu sure jot vi tar at arf)cfeu ururfravr js fe arf)et: 
Appeal to Custom, Excise, & Service Tax Appellate Tribunal. 

(1) ~ ~ ~ ~- 1944 c!5T tTTxl 35-#l'/35-~ cfJ 3@IB: 

Under Section 358/ 35E of CEA, 1944 an appeal lies to :- 

(q5) 0cftlfaftia qRmc: 2 (1) Cf) "If ~ 31:PfR * 3R'ITTIT ~ 3rcfu;i-, 3r:frc;rr cfi ~ "If ~ ~- ~ 
(lf{.J/C:1 ~ ~ WITTITT" 3rcflc;fm............,~.......... (~) clfl" ~ ~ ~. 0li5'-IC:lc!l/C: "If 2ndl=f@T, 
aqgn]fl 4aT, 3ryvaT, firm<, are+Harald aeooo4 

(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at 
2"floor, BahumaliBhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals 
other than as mentioned in para-2(i) (a) above. 
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as 
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be 
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-, 
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand I refund is upto 5 
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in 
favour of Asstt. Registar of a branch of any nominate public sector bank of the place 
where the bench of any nominate public sector bank of the place where the bench of 
the Tribunal is situated. 

0 

(3) lift ~ ~ -q ~ ~ 3TITTTT cpT ~ "ITTcTT % m ~ ~ 3~ cB" ~ tBTTr cpT 'j1Tm 0qgcffi 
~ ~ fclITrT \i'fRT ~ ~ ~ur cB" mc=r ,~ 1fi Fcn- ttmrr trcfi cpl<l ~ m cB" ~ -amR~ 3~ 
~ cp1 ~ ~ m ~ fficffi cp1 ~ ~ fclITrT ufTTTT t I 
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be 
paid in the aforesaid manner not withstanding the fact that the one appeal to the 
Appellant Tribunal or the one application to the Central Govt. As the case may be, is 
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each. 

(4) .-llllllc1ll ~~ 1970 7:1"~ ~ 3~-1 cB" 3@T@' ~ ~ ~ \Jcffi' 3~ m 
·poisnrdr jenf@erfet ffay if@rs@) a; andgr # ) alas a$) as fut a.s.so } aeurutei re 
feae etut slit aifeg ( 

One copy of application or 0.1.0. as the case may be, and the order of the adjournment 
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item 
of the court fee Act, 1975 as amended. 

( 5) 0 3ITT ~ ~ cp1 ~ m cTIB f.'mlTT ~ 3fR 1fi urR 3~ fclITrT vfTTTT t vn ~ ~. 
~ 0011~.:i ~ ~ ~ 3~ ~ (cbllllfr)lu) f;rwr, 1982 ii frrfITT:r t I 
Attention in invited to the rules covering these and other related matter contended in the 
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982. 

(6O) fl ea, a-flu uurea pea vi laiare arf)flu «urenifrasi(fRix@e), ftar)et ye} i) 
cf5<lo4Gill(Demand) ~ "ct5(Penalty) cpT 10% ~ "Gf1=fT cf>RT Jff.tcrr:f ~I~, ~ ~ "Gf1=fT 10 ~ 

~ t !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

~ ~ ~ JfR" ~ ~ ~' ~ WTT "~ ~ l=fTTl"(Duty Demanded)- 
(i) (Section)~ 11D ~ ~ frrmfuf nr.TT; 
(ii) f@rut +era @lie sf3e al uf, 
(iii) lde asfee fnvif as fny 6 a asa 3u if, 

> us4dvyu if orf)er if use qf urn] uSl qua it, srft' eif@ ) h ferg qf ref an f@ut an i. . 

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by 
the Appellate Commissioner would have to be pre-deposited, provided that the pre 
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a 
mandatory condition for filing appeal before CE STAT. (Section 35 c (2A) and 35 F of the 
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994) 

Under Central Excise and Service Tax, "Duty demanded" shall include: 
(clxiii) amount determined under Section 11 D; 
(clxiv) amount of erroneous Cenvat Credit taken; 

(clxv) amount payable under Rule 6 of the Cenvat Credit Rules. 
sv arfdu a f srfle if&rau war orsf a arrar ea u aus faaifaa s) ) fpsg jg gees d 1o% 
p1air 4¢ silt sf hraet aus faaifa st aa aus h 1o% y1air u? af) on rnsf} ? I 

view of above, an appeal against this order shall lie before the Tribunal on payment of 
e duty demanded where duty or duty and penalty are in dispute, or penalty, where 
one is in dispute." 
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ORDER-IN-APPEAL 

The present appeal has been filed by M/s. Vardhaman Stampings Pvt 

Ltd, Irana Road, S.No. 132/C, Budasan, Kadi Chhatral Road, Taluka : Kadi, 

District : Mehsana 382 721 (hereinafter referred to as the appellant) 

against Order in Original No. AHM-CEX-003-JCMT-004-21-22 dated 

29.09.2021 [hereinafter referred to as "impugned order"] passed by the Joint 

Commissioner, CGST, Commissionerate : Gandhinagar [hereinafter referred 

to as "adjudicating authority" ]. 

2. The facts of the case, in brief, is that the appellant is engaged in the 

manufacture of goods falling under Chapter 85 of the First Schedule to the 

Central Excise Tariff Act, 1985 and were holding Central Excise Registration ® 
No.AAACV7624GXM00 1 and Service Tax Registration No. 

AAACV7624GST001 and also availing Cenvat facitlity under the Cenvat 

Credit Rules, 2004 (hereinafter referred to as the CCR, 2004). During the 

course of CERA audit of the records of the appellant, it was noticed that the 

appellant was also engaged in trading of their own raw materials on High 

Seas Sale (HSS) basis. Such HSS was being effected before delivery of the 

goods in the premises of the appellant and it was sold either during 

transportation in sea or from bonded warehouse. Thus, the goods sold on HSS 

basis were not dutiable at the end of the appellant. It was noticed that the 

appellant had availed cenvat credit of service .tax on the services which were Q 
procured on import of the goods sold on HSS basis. Thus, it appeared that the 

cenvat credit of service tax of common input: services viz. Telephone services, 

Printing and Stationery, Legal Expenses etc. were not available to the 

appellant as the services were not used in or in relation to the manufacture of 

final products. It, therefore, appeared that the appellant was required to 

reverse the proportionate cenvat credit amounting to Rs.47,46,426/- for the 

FP.Y. 2009-10 upto 31.12.2013. 

3. The appellant was, therefore, issued a SCN bearing No. V.85/15- 

30/DEM/OA/14 dated 02.05.2014 proposing to disallow the cenvat credit 

amounting to Rs.47,46,426/ and recover the same along with interest under 

14 of the CCR, 2004 read with Section 11Al) of the Central Excise Act, 

944ld Section 11AB of the Act respectively. Imposition of penalty under 
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Rule 15 (2) of the CCR, 2004 read with the Section 11AC of Central Excise 
Act, 1944 was also proposed. 

4. The said SCN was adjudicated vide OIO No. AHM-CEX-OO3-JC-O02-15 

16 dated 24.04.2015 wherein the cenvat credit amounting to Rs.47,46,426/ 

was disallowed and ordered to be recovered under Rule 14 of the CCR, 2004 

read with Section 11A4) of the Central Excise Act, 1944 along with interest 

under Rule 14 of the CCR, 2004 read with Section 11AA of the Central Excise 

Act, 1944. Penalty of R.47,46,426/6 was also imposed under Rule 152) of tho 

CCR, 2004 read with Section 11AC of the Central Excise Act, 1944. 

0 5. Being aggrieved, the appellant filed an appeal before then 

Commissioner (Appeal-I), Central Excise, Ahmedabad, who vide OIA No. 

AHM-EXCUS-003-APP-004-16-17 dated 25.04.2016 upheld the OIO and 
rejected the appeal filed by the appellant. 

G. Being aggrieved by the said OIA, the appellant filed appeal before the 

CESTAT, Ahmedabad. The Hon'ble Tribunal vide Order No. A/13463/2017 

dated 14.11.2017 held the extended period of limitation was not invokable. 

The Hon'ble Tribunal further held that the calculation adopted by the 

adjudicating authority was factually incorrect and not as per the formula laid 

aown in Rule 6 of the CCR, 2004. The Hon'ble Tribunal remanded the matter 

to the adjudicating authortity for quantification of demand for the period 

within limitation as per the formula prescribed under Rule 6 (3) of the CCR, 

2004. It was further held that as extended period of limitation is not 
invokable, no penalty is imposable on the appellant. 

7. In the remand proceedings, the case was adjudicated vide the 

impugned order and cenvat credit amounting to Rs. 7,92,366/- was diallowed 

and ordered to be recovered under Rule 14 of the CCR, 2004 read with 

Section l lA of the Central Excise Act, 1944 along with interest under Rule 14 

of the CCR, 2004 read with Section 11AA of the Central Excise Act, 1944. 

Penalty of Rs.3,64,683/- was imposed under Rule 15 (2) of the CCR, 2004 read 
with Section 11AC of the Central Excise Act, 1944. -- 
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8. Being aggrieved with the impugned order, the appellant has filed the 
instant appeal on the following grounds: 

i. The adjudicating authority has not followed the directions given by 

the Hon'ble Tribunal and straightaway confirmed the demand for 

the period from April, 2013 to December, 2013 as proposed in the 

SCN. The Hon'ble Tribunal had specifically directed the 

adjudicating authority to calculate the proportionate credit in 
terms of Rule 6 (3) of the CCR, 2004. 

ii. The adjudicating authority should have considered the trading 

value of the goods sold as HSS and should not have taken the 

entire value of the goods sold as HSS. The adjudicating authority 

should have granted them the option to proportionately reverse the 

cenvat credit in terms of Rule 6 (3A) of the CCR, 2004. However, Q. 
the adjudicating authority has not followed the directions of the 

Hon'ble Tribunal and thus, rendered the entire adjudication futile 
and purposeless. 

iii. The adjudicating authority has committed error in holding that 

they had submitted varying details and there was discrepancy in 

the documents submitted by them visavis their reply dated 

31.05.2021. 'There was no discrepancy in the documents submitted 

by them. The discrepancy pointed out by the Superintendent was 

satisfactorily answered by them vide letter dated 31.05.2021. 

However, their explanations have not been considered and the 
demand was confirmed. 

iv. The adjudicating authority has erred in holding that there was a 

mismatch in the ER-I returns and the ledger accounts submitted 

with their reply dated 05.03.2021. It has been held that the HSS 

for the period from April, 2013 to December, 2013 was 

Rs.20,86,81, 198/- but in their reply, they had submitted that value 

of HSS was Rs.8,78,90,975/-. I has also been held that they had 
not submitted the ledgers for April, June and July, 2013. 

v. The actual value of HSS from the period from April, 2013 to 

December, 2013 is Rs.8,78,90,975/- which was correctly mentioned 

in their reply dated 31.05.2021. The HSS were made only in April, 

June, July and September, 2013. Ledgers of these months are 
submitted. 

0 

) 
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vi. Since Rs.8,78,90,975/- was the sale value of the exempted goods, 

the cost price of the goods sold on HSS was Rs.8,58,82,063.50. 

Thus, the value of trading activity was Rs.20,08,911.50. A 

statement containing these details is submitted. 

vii. There was no discrepancy in the documents submitted by them 

and the adjudicating authority has erred in pointing out non 
existent discrepancies. 

viii. The SCN and the impugned order has not considered the fact that 

there was no HSS in the month of December, 2013. There were 

exports and local sales amounting to Rs. 10,64,30,649/- which were 
wrongly taken as HSS. 

ix. They had while submitting the .ledgers wrongly named the file a 

HSS December, 2013. For this reason, the Superintendent has 

considered the value of Rs.10,64,30,649/- as value of HSS. They 

had vide letter dated 31.05.2021 pointed out that there was an 

apparent mistake in considering the said amount towards HSS as 

the same pertained to local sale of dutiable goods as well as 
exports. 

x. The adjudicating authority has erred in considering HSS of 

Rs.98,58,420/ during July, 2013. The ledger entries clearly show 

that the transactions are related to sale of CRGO Coil and Sheets 

in the local market on payment of excise duty and CST. The 

amount of duties are also recorded in the ledger. Without verifying 

the ledgers, the adjudicating authority could not have concluded 

that the HSS for the period was Rs.20,86,81,198 and not 
Rs.8,78,90,975/-. 

xi. An amount of Rs.49,20,300/- was also taken as HSS in the month 

of August, 2013, whereas these sales were related to dutiable goods 
sold on payment of duty. 

xii. The adjudicating authority has committed a further error in 

pointing out discrepancy for the period froin November, 2012 to 

March, 2013 with the CA performa submitted by them. Tho 

discrepancies are based on wrong assumptions. They had 

submitted ledgers for the relevant period and the sales of CRGO 

Coil and Sheets were mentioned in these ledgers. The adjudicating 

authority could have calculated the actual amount of sales of 
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CRGO Coil and Sheets from the ledgers submitted by them and 
from the ER-I returns. 

xiii. Even otherwise the sales during November, 2012 to March, 2013 

are not relevant as the normal period of limitation has been 

decided to be from April, 2013 to December, 2013. 

xiv. The Hon'ble Tribunal had held that the method of calculation 

adopted by the lower authorities was not in accordance with Rule 6 

(3) of the CCR, 2004. They had submitted before the Hon'ble 

Tribunal that they were required to reverse only proportionate 

credit attributable to the exempted activity in terms of Rule 63A) 

(C)Ciii) of the CCR, 2004 but the SCN proposed to take the entire 

value of HSS as exempted activity and calculated demand on such 
basis. 

xv. The value of trading activity was the sale price minus the cost 

price of goods sold on HSS. From the SCN, it is seen that the entire 

value of HSS has been taken. The value of trading activity is 

defined under Explanation 1 (c) of the Rules to mean the difference 

between the sale price and the cost of goods sold or 10% of the cost 
of goods sold, whichever is more. 

xvi. The trading activity in the present case is Rs.8, 78,90,975/- and the 

cost price of the goods was Rs.8,58,82,063.50. Thus, the value of 

trading activity was Rs.20,08,911.50 which was clarified by them 

by submitting· the statement of cost price and sale price. The 

adjudicating authority had no jurisdiction to consider the total 

value of the goods sold on HSS as the value of trading for arriving 

at the proportion between the value of dutiable and exempted 
service. 

xvii. The Revenue has accepted the proposition that cenvat credit of 

common input service could be denied only in proportion to the 

quantum of trading activity. But while proceeding on this basis in 

accordance with the scheme of Rule 6 (3A) (C)Ciii) of the CCR, 

2004, the Revenue has taken value of HSS on an exfacie erroneous 
basis. 

xviii. The adjudicating authority has erred in holding that the amount of 

Rs.5,06,908/- paid by them against the present demand was not in 

relation to the present case. They had deposited the said amount 

0 

0 



o 

0 

F.No.GAPPL/COM/CEXP/009/2022 

9 

which is a fact recorded in their letters dated 26.03.2014 and 

09.04.2014 submitted by them to the Audit officers. This has been 

accepted as pre-deposit by the Commissioner (Appeals) and the 

Hon'ble Tribunal in the first round of litigation. Therefore, the 

adjudicating authority had not authority to hold that these 

amounts were not paid by them in the present case. 

xix. The action of imposing penalty under Rule 15 of the CCR, 2004 

read with Section 11AC of the Central Excise Act, 1944 is 

unreasonable, arbitrary and without jurisdiction. The Hon'ble 

Tribunal had while remanding the matter held that no penalty 

shall be imposable. The action of the adjudicating authority is 
against the direction of the Hon'ble Tribunal. 

xx. Penalty cannot even otherwise be imposed in the facts of the 

present case. When there is no suggestion or allegation of any 

malafide intention to evade payment of duty, there is no 

justification for imposition of penalty. They rely upon the judgment 

of the Hon'ble Supreme Court in the case of Hindustan Steel 
Limited= 1978 ELT (Jl59). 

xxi. The imposition of penalty is also bad in law inasmuch a there is no 

violation of any nature committed by them. They had not acted 

dishonestly or contumaciously and therefore, even a token penalty 
would not be justified. 

xxii. The order for interest is also without authority of law as the 

provisions of Section 11AA of the Central Excise Act, 1944 is not 
attracted in the instant case. 

9. Personal Hearing in the case was held on 02.08.2022 through virtual 

mode. Shri Sudhanshu Bissa, Advocate, appeared on behalf of the appellant. 

He reiterated the submissions made in the appeal memorandum. 

10. I have gone through the facts of the case, submissions made in the 

Appeal Memorandum, the submissions made by them at the time of personal 

hearing and evidences available on records. The issue which requires to be 

. decided in the case is whether the impugned order disallowing cenvat credit as»» 
/4 ~ ' · . ordering recovery of the same with interest as well as imposing penalty {s 
A 
E € 

' ,.., 
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under Rule 15 (2) of the CCR, 2004 read with Section l lAC of the Central 
Excise Act, 1944 is legally proper or otherwise. 

ll. I find that the impugned order has been passed in the remand 

proceedings ordered by the Hon'ble Tribunal, Ahmedabad vide Order No, 

A/13463/2017 dated 14.11.2016. The relevant part of the said Order is 
reproduced as below : 

"7. I find that the calculation adopted by the adjudicating authority or in the 
show cause notice is factually incorrect and not as per the formula laid down 
in Rule 6 of the CCR, 2004. 

8. In that circumstances, by setting aside the impugned order and the matter 
is remanded back to the adjudicating authority for correct quantification of 
demand for the period within limitation as per formula prescribed under Rule 
6 (3) of CCR, 2004. 

9. It is pertinent to mention here that as the extended period of limitation is 
not invokable, no penalty is imposable on the appellant" 

0 

11.1 The Hon'ble 'Tribunal had in their Order dated 14.11.2016 clearly held 

that the calculation adopted in the SCN as well as by the adjudicating 

authority was factually incorrect and not as per the formula laid down in 

Rule 6 of the CCR, 2004 and accordingly remanded back the matter to the 

adjudicating authority for correct quantification as per the formula 

prescribed under Rule 6 (3) of the CCR, 2004. In terms of the directions of the 

Hon'ble Tribunal, the adjudicating authority was, accordingly, required to 

correctly quantify the demand for the period within limitation as per he 
formula prescribed under Rule 6 (3) of the CCR, 2004. 

12. I find that the adjudicating authority had called for verification report 

from the jurisdictional Central Excise office, which was submitted vicle letter 

dated 20.09.2021. The contents of the verification report are reproduced at 

Para 24 of the impugned order. As per the verification report, there were 

discrepancies in the documents and details submitted by the appellant on 
various dates. 

12.1 I find that the adjudicating authority has despite the specific finding of 

the Hon'ble Tribunal that the calculation adopted in the SCN was factually 

incorrect, proceeded to quantify and confirm the amount of cenvat credit to be 

by the appellant based on the same calculation, which was held to 
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be factually incorrect by the Hon'ble Tribunal, on the grounds that the 

appellant failed to provide sufficient documents to substantiate their claim. 

This is an act of judicial indiscipline on the part of the adjudicating authority 

and on this very ground the impugned order is liable to be set aside. 

0 

13. I find that the adjudicating authority has not given any findings on the 

submissions of the appellant as regards the quantification of the goods sold 

on HSS basis and the proportionate credit required to be reversed by them. 

The adjudicating authority has merely reproduced the contents· of the 

verification report and, thereafter, concluded at Para 25of the impugned 
order that 

the said noticee has failed to provide sufficient documents to substantiate 
their claim for reversal of amount in terms of Rule 6 (3) of the Cenvat Credit 
Rules. As the value of High Seas Sales taken for the period was 
Rs.20,86,81,198/- (based upon the ledger submitted by the said noticee at 
time of issuance of SCN) whereas the assessee in reply dated 05-08-2021 and 
documents submitted to office has now declared the same Rs.8, 78,90,975/-. 
The said noticee has kept submitting varying details. Hence, I hold the 
demand of reversal of amount in terms of Rule 6(3) of Cenvat credit Rules as 
proposed in SCN for the period April-2013 to December-2013." 

. o. 

13.1 I find that the conclusion arrived at by the adjudicating authority is in 

utter disregard of the directions of the Hon'ble Tribunal to quantify the 

demand as per the formula prescribed under Rule 6 (3) of the CCR, 2004. 

Even if the value of the goods sold on HSS arrived at by the adjudicating 

authority is presumed to be correct, the cenvat credit required to be reversed 

has not been quantified in terms of the formula prescribed under Rule 6 (3) of 

the CCR, 2004. Further, the value taken for calculating the quantum of 

cenvat credit to be reversed is the total value of the goods sold on HSS basis, 

which is totally erroneous. The appellant have relied upon Explanation 1 (c) 

of Rule 6 (3) of the CCR, 2004, which is reproduced as below : 

"Explanation I: "Value" for the purpose of sub-rules (3) and (3A),  

(a) 
(b) 

(c) in case of trading, shall be the difference between the sale 
price and the cost of goods sold (determined as per the 
generally accepted accounting principles without including 
the expensed incurred towards their purchase) or ten per 
cent of the cost of goods sold, whichever is more;". 

The appellant have contended that the sale value of the goods sold by 

on HSS basis is Rs.8,78,90,975/ and the cost price of the goods was 
I 
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Rs.8,58,82,063.50, and accordingly, the value of the trading activity was Rs. 

20,08,811.50. I find merit in the contention of the appellant as the same is 

supported by Explanation I (c) to Rule 6 of the CCR, 2004 as per which the 

value shall be the difference between the sale price and cost price of the goods 

sold or ten per cent, whichever is more. The quantum of cenvat credit to be 

reversed/paid by the appellant has to be computed with reference to this 

value and not the total sale value of the goods sold on .HSS basis. However, 

the adjudicating authority has by ignoring the said Explanation, proceeded to 

erroneously take the total value of the goods sold on HSS basis and 

quantified the proportionate cenvat credit based on this value. 

14. The appellant have also contended that the total sale value of goods 

sold on HSS basis has been wrongly arrived at by the adjudicating authority 0 
and the value of the goods sold locally on payment of excise duty and other 

taxes have not been excluded. They have submitted copies of the ledgers for 

the relevant period. Having gone through the said ledger, I find that the 

same contains details of the goods sold on HSS basis, goods sold for export as 

well as goods sold locally on payment of excise duty and other taxes. 

Therefore, the value of the goods sold on HSS basis is required to be re 

worked out by excluding the value of goods sold locally as well as value of 
goods sold for export. 

15. The appellant have also challenged the imposition of penalty under 

Rule 15 (2) of the CCR, 2004 read with Section 11AC of the Central Excise 

Act, 1944. I find that the Hon'ble Tribunal had in their Order dated. 

14.11.2016 clearly held that "as the extended period of limitation is not 

invokable, no penalty is imposable on the appellant". However, despite this 

specific direction, the adjudicating· authority has imposed penalty amounting 

to Rs. 3,64,683/- under Rule 152) of the CCR, 2004 read with Section l lAC of 

the Central Excise Act, 1944. This is an act of judicial indiscipline on the part 

of the adjudicating authority. The penalty imposed on the appellant is, 
therefore, set aside. 

0 

16. In view of the above facts, I am of the considered view that the matter --;.__- 
d to be remanded back to the adjudicating authority to quantify the 

alue of the goods sold by the appellant on HSS basis and also to 
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quantify the value of the trading activity in terms of Explanation I (c) of Rule 

6 of the CCR, 2004 and thereafter determine the amount of cenvat credit to 

be reversed/paid by the appellant. The appellant is directed to submit all the 

relevant documents before the adjudicating authority within 15 days of the 

receipt of this order. The adjudicating authority shall quantify the value of 

trading activity and the cenvat credit payable by the appellant after 

considering the submission of the appellant and by following the principles of 
natural justice. 

o 
17. In view of the facts discussed herein above, I set aside the impugned 

order and the appeal filed by the appellant is allowed by way of remand in 
terms of the directions contained hereinabove. 

The appeal filed by the appellant stands disposed fin above terms . 

. 
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Copy to: 

1) The Chief Commissioner, Central GST, Ahmedabad Zone. 
2) The Commissioner, CGST, Gandhinagar. 
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3) The Assistant Commissioner (HQ System), CGST, Gandhinagar. 
(for uploading the OIA) 1 #Guard File. 

5) P.A. File. 
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